MEMORANDUM

To: File No. §7-19-07; Securities Exchange Act Release No. 34-58107
From: Office of the Chairman

Date: July 16, 2008

Subject: Meeting on Securities Exchange Act Release No. 34-58107

On July 11, 2008, Jim Eastman, Counsel to the Chairman, met with Ken Salomon, of
Dow Lohnes, Johnathan Johnson of Overstock.com, and several representatives of
publicly traded companies including John Welborn, Stewart Hall, and Robert Lifton and
discussed Securities Exchange Act Release No. 34-58107 in which the Commission is re-
opening the comment period on the “Amendments to Regulation SHO” it re-proposed in
Securities Exchange Act Release No. 56213 (August 7, 2007), 72 FR 45558 (August 14,
2007). Mr. Johnson followed-up this meeting by sending further comments in an e-mail
attaching several documents all of which are included as attachments to this Memorandum.



http:Overstock.com

Harmon, Florence E.

From: Eastman, James L.

Sent: Sunday, July 13, 2008 3:57 PM

To: Harmon, Florence E.

Subject: FW: Follow-up on July 9 Meeting

Attachments: 2008.05 (SEC) Total CNS FTDs (w SHO Events).pdf; 2008.05 (SEC) BSC CNS FTDs.pdf,

2008.05 (SEC) LEH CNS FTDs.pdf; 2008.03.31 (SEC) Total FTD Value. pdf; OSTK FTDs and
block trades_SEC_20080417 pdf; Naked Short Selling_A Primer_UPDATED_20080604 pdf,
Najarian: Fear Factor Wall Street Style

2008.05 (SEC)  2008.05 (SEC) BSC 2008.05 (SEC) LEH 2008.03.31 (SEC) OSTK FTDs and Naked Short Najarian: Fear

Total CNS FTDs (... CNS FTDs.pdf... CNS FTDs.pdf...  Total FTD Val... block trades_SEC...;elling_A Primer_U.. Factor Wall Str...
July

13, 2008
Memo to File File No.: §7-19-07; Amendment toc Regulation SHO

On July 9, 2008, James L. Eastman, Counsel, Office of the Chairman, met with the
individuals identified below, discussed the topics summarized below, and reviewed some of

the attached documents.

————— Original Message-----

From: Jonathan Johnson

Sent: Sat 7/12/2008 9:48 AM

To: Eastman, James L.

Cc: Saleomon, Kenneth; John Welborn; Stewart.Hall
rlifton

Subject: Follow-up on July 9 Meeting

James

Thanks for meeting with Ken Salomon, John Welborn, Stewart Hall, Robert Lifton and me on
Wednesday to discuss Regulation SHO and naked short selling. As a follow-up, attached are
the following:

1. The graph showing the total level of failures-to-deliver that have occurred within the
DTCC from April 2004 through March 2008 (the time period for which the SEC has release
such data). I note that the total level of ftd's occurring within the DTCC is now higher
than before Regulation SHO was enacted. I also note that this data does note cover trades
occurring outside the DTCC.

<<2008.05 (SEC) Total CNS FTDs (w SHO Events).pdf>> 2. The charts showing the daily stock
prices and number of failures-to-deliver for both Bear Stearns and Lehman Brothers. I
hope that you ask those within the SEC with the post March 31, 2008 ftd data to update the

LEH chart for you.

<<2008.05 (SEC) BSC CNS FTDs.pdf>> <<2008.05 (SEC) LEH CNS FTDs.pdf>> 3. The spreadsheet
showing the $8.5b mark-to-market value of all of the ftd's that occurred with in the DTCC
on March 31, 2008. Companies listed on the Regulation SHO threshold list make up $6.1b
(72.5%) of the value. As I noted in the meeting, these numbers do not include ftd's
occurring outside the DTCC. As I also noted in the meeting, I believe that the mark-to-
market calculation is an overly conservative way to calculate the effect of the ftd's
because those creating the ftd's would likely be unable to cover the ftd's at the market
prices -- especially in stocks where the ftd's are a large part (or exceed) the float.

<<2008.03.31 (SEC) Total PFTD Value.pdf>> 4. The chart showing the correlation the number
of ftd's in OSTK stock and trades that generally are done under the option market maker
exception.




<<QSTK FTDs and block trades SEC 20080417.pdf>> 5. A two page primer onh naked short
selling that explains the G.0.L.D. standard solution t¢ the problem.

<<Naked Short Selling A Primer UPDATED_20080604.pdf>> I again suggest that the SEC
consider suspending immediately the option market maker exception for companies that have
ever been on the Regulation SHO threshold list for longer than 100 days. As I mentioned
in the meeting, I think this would (a) provide relief for the victimized companies and (b)
provide the SEC with additional data about effect of eliminating the option market maker
exception.

I renew my request that the SEC release the ftd data to the public on a more timely basis,
at least as frequently as the exchanges publish legitimate short position reports.

Overstock.com is working on and will file a comment letter on the re-proposed elimination
of the options market maker exception. However, please feel free to post any or all of
this email (and its attachments) on the SEC's site among the comments.

Regards,
Jonathan

P,8. I am sure you will be interested in this CNBC clip where, starting at about minute
2:55 through minute 3:35, Jim Cramer talks about the SEC no longer enforcing the borrow
rule and then later calls the government to take action against the shorts:
http://www.cnbc.com/id/158402322?viden=791483068&play=1 <http://www.cnbec.com/id/158402327?
video=791483068&play=1> .

P.P.S8. You may also be interested in the attached email with a Barron's article, that
states in part: "The Fear Factor version of the pump and dump is the polar opposite of
the plain-vanilla buy calls, spread rumor, take profits. The Fear Factor version is
accomplished when the rumormonger buys put options, which convey the right to seil the
stock or index, then they spread the rumor through texting by IM and in chat rooms through
their minions. When the market reacts, they sell out the puts, which jump dramatically in
value as volatility surges and shares tumble., . To those who say this is curtailing free
speech, I say -- give me a break. If you [are] . knowingly spreading a lie to profit from
a market meltup or meltdown, then the SEC needs to do its job."

<<Najarian: Fear Factor Wall Street Style>> Jonathan Johnson Overstock.com, Inc.
6350 South 3000 East

Salt Lake City, Utah 84121

Tel: ({801) 947-3114

Fax: (B801) 947-3144
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SOURCE: SEC FOIA Office, “Frequently Requested FOIA Document: Fails-to-Deliver Data,” http://www.sec.qgov/foia/docs/failsdata.htm.



http://www.sec.gov/foia/docs/failsdata.htm

SOURCE: SEC FOIA Office and Bloomberg.




SOURCE: SEC FOIA Office and Bloomberg.
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