
MEMORANDUM  

To: File No. S7-19-07; Securities Exchange Act Release No. 34-58107 

From: Office of the Chairman 

Date: July 16,2008 

Subject: Meeting on Securities Exchange Act Release No. 34-58107 

On July 11,2008, Jim Eastman, Counsel to the Chairman, met with Ken Salomon, of 
Dow Lohnes, Johnathan Johnson of Overstock.com, and several representatives of 
publicly traded companies including John Welborn, Stewart Hall, and Robert Lifton and 
discussed Securities Exchange Act Release No. 34-58107 in which the Commission is re- 
opening the comment period on the "Amendments to Regulation S H O  it re-proposed in 
Securities Exchange Act Release No. 56213 (August 7,2007), 72 FR 45558 (August 14, 
2007). Mr. Johnson followed-up this meeting by sending further comments in an e-mail 
attaching several documents all of which are included as attachments to this Memorandum. 

http:Overstock.com
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Eastman, James L.
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Harmon, Florence E.
FW: Follow-up on July I Meeting
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Memo to  F i le  F i le  No. :  3 '1 -1-9-07  i  Amendment  to  ReguLat ion  SHO

On Ju ty  g ,  2008,  James L .  Eas tman,  counse l ,  Of f i ce  o f  the  cha i rman.  met  w i th  the
ind iv idua ls  ident i f ied  be lo \ r ,  d iscussed the  top ics  sunmar ized be low,  and rev iewed sone o f
the attached documents.

- - - - - o r i g i n a l  M e s s a q e - - - - -
From:  Jonathan Johnson 
S e n t :  S a t  ' l / 1 2 / 2 0 0 8  9 : 4 8  A M
Tor  Eas tman,  James L ,
ccr  Sa lomon,  Kenneth ;  John we lborn ;  S tewar t .Ha l lGo
r L i fton G medi s tec hnolog.ie s . con
Sub jec t :  Fo l low-up on  Ju ly  9  Meet ing

James :

Thanks for meeting with Ken saLomon, John welborn, Stewart Ha1l, Robert Lifton and ne on
wednesday to  d iscuss  Regu la t ion  SHO and naked shor t  se l1 ing .  As  a  fo l low-up.  a t tached are
the  fo l low ing :

1 .  The graph showing the  to taL  leve l  o f  fa . i lu res- to -de l  i ver  tha t  have occur red  w i th in  the
DTCC f rom Apr i t  2004 th rough March  2008 ( the  t ime per iod  fo r  wh ich  the  SEc has  re lease
such da ta) .  I  no te  tha t  the  to taL  leveL o f  f td 's  occur r ing  w i th in  the  DTCC is  now h igher
than be fore  ReguLat ion  SHO was enac ted .  I  a lso  no te  tha t  th is  da ta  does  no te  cover  t rades

occur r ing  ou ts ide  the  DTCC.

<<2008.05  (SEC)  Tota l  CNS FTDS (w SHO Events ) ,pd f>> 2 ,  The char ts  showing the  da i fy  s tock
pr ices  and number  o f  fa i lu res  - to -de l  i ver  fo r  bo th  Bear  S tearns  and Lehman Bro thers '  a
hope tha t  you  ask  those w i th in  the  SEc w i th  the  pos t  March  31 /  2008 f td  da ta  to  update  the
LEH char t  fo r  you ,

< < 2 0 0 8 . 0 5  ( s E c )  B S C  C N S  r T D s . p d f > >  < < 2 0 0 8 . 0 5  ( s E c )  L E H  c N S  F T D S . p d f > >  3 .  T h e  s p r e a d s h e e t
showing the  Sg,5b  mark- to -marke t  va lue  o f  a l l  o f  the  f td 's  tha t  occur red  w i th  in  the  DTCC

on Marah 31 .  2008.  compan ies  l i s ted  on  the  Regu la t ion  SHo th resho ld  L is t  make up  56 .1b
(72.5* )  o f  the  va1ue.  As  r  no ted  in  the  meet ing ,  these numbels  do  no t  inc lude f td 's

occur r ing  ou ts ide  the  DTCC.  As  I  aLso no ted  in  the  meet ing ,  I  be l ieve  tha t  the  mark- to -

na lke t  ca lcu la t ion . is  an  over ly  conserva t ive  way to  ca lcu la te  the  e f fec t  o f  the  f td 's

because those c rea t ing  the  f td 's  wou l "d  l i ke ly  be  unab le  to  cover  the  f td 's  a t  the  marke t
pr ices  - -  espec ia l l y  in  s tocks  where  the  f td 's  a re  a  la rge  par t  (o r  exceed)  the  f loa t .

<<2009.03 ,31  (SEC)  Tota l  FTD Va lue .pd f>> 4 .  The char t  showing the  cor re la t ion  the  number

o f  f td 's  in  OSTK s tock  and t rades  tha t  genera fLy  are  done under  the  op t ion  marke t  maker

except ion .

Ima i l to :  j  johnson€ovexs tock 'com]  

g i l vygr .com;  



<<OSTK FTDs and block trades-SEC-20080417.pdf>> 5. A two page primer on naked short 
selling that explains the G.O.L.D. standard solution to the problem. 
<<Naked Short Selling-A Primer-UPDATED-20080604.pdf>> I again suggest that the SEC 
consider suspending immediately the option market maker exception for companies that have 
ever been on the Regulation SHO threshold list for longer than 100 days. As I mentioned 
in the meeting, I think this would (a) provide relief for the victimized companies and (b) 
provide the SEC with additional data about effect of eliminating the option market maker 
exception. 

I renew my request that the SEC release the ftd data to the public on a more timely basis, 
at least as frequently as the exchanges publish legitimate short position reports. 

0verstock.com is working on and will file a comment letter on the re-proposed elimination 
of the options market maker exception. However, please feel free to post any or all of 
this email (and its attachments) on the SEC's site among the comments. 

Regards, 

Jonathan 

P.S. I am sure you will be interested in this CNBC clip where, starting at about minute 
2:55 through minute 3:35, Jim Cramer talks about the SEC no longer enforcing the borrow 
rule and then later calls the government to take action against the shorts: 
http://www.cnbc.com/id/15840232?video=79l483068&play=l <http://www.cnbc.com/id/15840232? 
video=791483068&play=l> . 
P.P.S. You may also be interested in the attached email with a Harron's article, that 
states in part: "The Fear Factor version of the pump and dump is the polar opposite of 
the plain-vanilla buy calls, spread rumor, take profits. The Fear Factor version is 
accomplished when the rumormonger buys put options, which convey the right to sell the 
stock or index, then they spread the rumor through texting by IM and in chat rooms through 
their minions. When the market reacts, they sell out the puts, which jump dramatically in 
value as volatility surges and shares tumble. . To those who say this is curtailing free 
speech, I say -- give me a break. If you [are] . knowingly spreading a lie to profit from 
a market meltup or meltdown, then the SEC needs to do its job." 

<<Najarian: Fear Factor Wall Street Style>> Jonathan Johnson Overstock.com, Inc. 
6350 South 3000 East 
Salt Lake City, Utah 84121 
Tel: (801) 947-3114 
Fax: (801) 947-3144 
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